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THE ASSOCIATION OF SOUTH-EAST ASIAN NATIONS AND
THE MANAGEMENT OF TERRITORIAL DISPUTES

Ramses Amer

INTRODUCTION

SETTLED
TERRITORIAL
DISPUTES

Territorial disputes among the member-states of ASEAN can be studied from
various perspectives, but in this study the focus is on the current status of the
disputes, whether they are settled or not, and how they have been, and are being,
handled. The articleis divided into three sections, thefirst dealing with territorial
disputes that have been formally settled through agreements or through joint-
development arrangements. These settled disputes are outlined in chronological
order based on the year when they were settled. The second section outlines the
unresolved territorial disputes, and the third section provides an analysis of the
achievements to date in managing territorial disputes and the challenges that
remain.

Thefollowing territorial disputes between ASEAN members have been settled
since 1969:

. On 27 October 1969 Indonesia and Malaysia reached an agreement on
the ddlimitation of the continental shelf boundary between the two
countries in the central and southern parts of the Strait of Malaccaand in
areas to the west and east of the Natuna Islands in the South China Sea.
On 17 March 1970 they signed an agreement delimiting their territorial
sea boundary in the Strait of Malacca. Finally, on 21 December 1971 an
agreement was reached relating to the continental shelf boundary in the
northern part of the Strait of Malacca.*

. On 17 December 1971 Indonesia and Thailand signed an agreement
ddimiting a part of their continental shelf boundary in the northern part
of the Malacca Strait and in the Andaman Sea. On 17 December 1975
they agreed on a continuation of the boundary in the Andaman Sea.?

. On 21 December 1971 an agreement was also signed between Indonesia,
Malaysia and Thailand relating to the establishment of a“ Common
point” (Tri-junction point) on the continental shelf in the Straits of

Malacca.®

. On 25 May 1973 Indonesia reached an agreement with Singapore on
ddimiting their territorial sea boundary in the Strait of Singapore.*

. On 18 July 1977 Laos and Vietnam signed a treaty ddlimiting the land

boundary. A complementary treaty was signed on 26 January 1986. On 1
March 1990 a final agreement on the status of the border was signed.®

. On 22 June 1978 an agreement was signed between Indonesia, Thailand
and India relating to the Tri-junction point and the ddlimitation of the
“related” boundaries of the three countries in the Andaman Sea.®

. On 21 February 1979 Malaysia and Thailand signed a Memorandum of
Understanding on the ddimitation of their continental shelf boundary in
the Gulf of Thailand. The Memorandum did not specify the exact
location of the boundary but it stipulated that negotiations would
continue to complete the delimitation of the boundary. On the same day
the two countries also signed a Memorandum of Understanding on the
establishment of a joint authority for the exploitation of the seabed in a
“defined” area of the continental shelf in the Gulf of Thailand. This
Memorandum recognised that there was an area of overlapping clamson
the adjacent continental shelves and that negotiations would continue to
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complete the delimitation of the continental shdf boundary. The two
countries agreed to exploit the resources of the seabed in the disputed
area through mutual co-operation. It was also decided to establish a Joint
Authority to be known as Malaysia-Thailand Joint Authority.” On 24
October 1979 Malaysia and Thailand signed a Treaty relating to the
delimitation of theterritorial seas between the two countries in the Strait
of Malacca and in the Gulf of Thailand.? Finally, on 13 May 1990 the
two countries reached an agreement on the constitution and other matters
relating to the establishment of the Malaysia-Thailand Joint Authority.’
On 25 July 1980 Myanmar (then Burma) reached an agreement with
Thailand relating to the delimitation of the maritime boundary between
the two countries in the Andaman Sea.™®

On 7 July 1982 Vietham and the then People's Republic of Kampuchea
(PRK) signed an agreement on “ historic waters” located between the
coast of Kien Giang Province, Phu Quoc Island and the Tho Chu islands
on the Viethamese side and the coast of Kampot Province and the Poulo
Wai islands on the Cambodian side. The agreement stipulated that the
two countries would hold negotiations “ at a suitable time” to determine
the maritime frontier in the “ historic waters.” Pending such a settlement
the two sides would continue to regard the Brévié Line drawn in 1939 as
the diving line for the islands within the “ historic waters” and the
exploitation of the zone would be decided by “common agreement.”™* On
20 July 1983 the two countries signed a Treaty on the settlement of
border problems and an Agreement on border regulations.” Finally, on
27 December 1985 the Treaty on the Delimitation of the Vietnam-
Kampuchea Frontier was signed by the two countries.

On 5 June 1992 an agreement was reached between Malaysia and
Vietnam to engage in joint development in areas of overlapping claims to
continental shelf areas to the south-west of Vietnam and to the east-
north-east off the east coast of Peninsular Malaysia.**

On 27 October 1993 an agreement was signed between Myanmar,
Thailand and India rdlating to the Tri-junction point between the three
countries in the Andaman Sea.™

On 8 April 1994 Laos, Myanmar and China signed a ‘ Convention’
relating to the delimitation of a Tri-junction point where the borders
between the three countries meet. *°

On 11 June 1994 Laos and Myanmar reached an agreement related to
their land boundary along the Mekong river. The‘ Convention’ relatesto
the “fixation” of the international boundary between the two countries.’
On 9 August 1997 Thailand and Vietham reached an agreement
ddimiting their continental shelf and Exclusive Economic Zone (EEZ)
boundaries in a disputed area in the Gulf of Thailand to the south-west of
Vietnam and to the north-east of Thailand.®®

There are arange of outstanding, unsettled territorial disputesin the region™:

Between Laos and Thailand there are disputed areas along the land
border, part of which follows the Mekong river. %

Between Myanmar and Thailand the 2,400 kilometre land border is not
demarcated for the most part and the area of dispute that has caused most
tension in recent yearsis along the Moe river. Furthermore, despite the
1980 agreement (see above) there are still two disputed maritime areas.
One rdates to overlapping claims to some small features and the other to
the dz?limitation of theterritorial seasin alimited area of the Andaman
Sea.
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Between Cambodia and Thailand there are disputes relating to both the
land border and to the maritime boundaries in the Gulf of Thailand
where the claims of the two countries to maritime zones overlap.?
Between Cambodia and L aos there are disputes relating to the land
border.”

Between Cambodia and Vietnam territorial disputes encompass areas
along the land border and overlapping claims to maritime areasin the
Gulf of Thailand.*

Between Malaysia and Thailand disputed areas along the land border
remain to be settled.”

Malaysia, Thailand and Vietham have a multilateral dispute relating to
an area of overlapping claims in the Gulf of Thailand.”

Between Malaysia and the Philippines the maritime boundariesin the
Sulu Sea, Cedebes Sea and in the South China Sea proper have not been
ddimited. Thetwo countries are pursuing overlapping sovereignty
claims to parts of the Spratly Archipelago in the South China Sea, %’
which are also claimed by Vietnam. Furthermore, Malaysia and the
Philippines have not yet formally settled the dispute over Sabah which is
still claimed by the Philippines.®

Between Malaysia and Vietnam the major disputerdates to Vietnam’'s
sovereignty claim to the whole Spratly archipdago which overlaps the
Malaysian claim to the southern part of the archipelago.? These parts of
the Archipeago are also partly claimed by the Philippines. Furthermore,
Louisa Reef is also claimed by Brunei Darussalam.

Between the Philippines and Vietnam there is a dispute in the South
China Sea where Vietnam's sovereignty claim to the whole Spratly
archipdago overlaps the Filipino claim to the major part of it.* These
parts of the Archipeago are also partly claimed by Malaysia.

Brune Darussalam has territorial disputes with Malaysia. Their unsettled
maritime boundaries in the South China Sea are due to overlapping
claims to continental shelf and EEZ areas. There are also the overlapping
claims to Louisa Reef which is under Malaysian control.* Thereisalso a
dispute relating to the land boundary between Brune and Malaysia over
the Limbang valley which is currently part of the Malaysian state of
Sarawak.*

Brune’s claim to Louisa Reef also overlaps with a Vietnamese claim
through its sovereignty claim to the whole of the Spratly archipelago.®
Between Indonesia and Malaysia the continental shelf boundary in the
western Celebes Sea has not been delimited. The two countries also have
overlapping sovereignty claims to Pulau Sipadan and Pulau Ligitan off
the eastern coast of Borneo. Furthermore, they have overlapping claims
to EEZ in the Strait of Malacca, parts of the South China Sea located
north of Tanjong Datu and in the western Celebes Sea.® In recent years
tension along the border between the Malaysian States of Sabah and
Sarawak and the Indonesian part of the Island of Borneo (Kalimantan)
has highlighted that the border is poorly demarcated. *

Between Indonesia and the Philippines maritime boundaries have not
been ddimitated in the Celebes Sea in the area between Miangas Island
on the Indonesian side and Mindanao on the Filipino side in the north-
eastern part of the Celebes Sea.®

Between Malaysia and Singapore there are two territoria disputes to
resolve. First, there is the question of ownership of Pedra Branca/Pulau
Batu Puteh and the boundaries relating to jurisdictional zonesin the area.
Second, the two sides have to agree on the offshore boundary in the
Strait of Johor and the Singapore Strait to the south of Singapore.®’
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atrend towards
resolving territorial
disputes...

. Between Indonesia and Vietnam theterritoria disputerelates to
overlapping claims to continental shdf areas in the South China Seato
the north of the Natuna Islands.®

Thereis no clear-cut trend relating to the success or lack thereof in settling the
variousterritorial disputes among the ASEAN members. Some countries have
settled moreterritorial disputes than others but none of the member-states has
settled all of itsterritorial disputes. Thisis be exemplified by Indonesia, which
has settled someterritorid disputeswith Malaysia, while maritime boundariesin
other areas have yet to be agreed by the two countries. Indonesia’s dispute with
Vietnam has not been resolved despite long-standing good bilateral rdlations and
negotiations on the matter.* Thailand has agreed boundary ddlimitations with
Vietnam and Malaysia, respectively, as wdl as a Joint Development Agreement
(JDA) with Malaysia. On a less positive note Thailand and Laos have yet to
resolve their territorial dispute despite negotiations and the initiation of a
demarcation process.”® Furthermore, tension and clashes between Thailand and
Myanmar over their territorial disputesillustrate that some disputes are in urgent
need of a settlement, or at least conflict management, to defuse these periods of
acute tension.”* It can also be noted that Cambodia is encountering problemsin
handling its territorial disputes with its three neighbours — Laos, Thailand and
Vietnam — particularly with the latter. ** In this case talks have been initiated on
theterritorial issues and the leadership in both countries have stated their
commitment to find a settlement to theterritorial disputes. *

In the South China Sea four ASEAN member-states are parties to the Spratly
conflict situation through their overlapping sovereignty claims to the whole or
parts of the Spratly archipelago. This presents the claimants with the additional
problem of dealing with a multilateral conflict situation. Among the ASEAN
claimantsit can be noted that efforts initiated by the Philippines and Vietham in
the mid-1990s resulted in an agreement on a ‘ code of conduct’ in November
1995.* This agreement, seemingly implemented by the two countries, resulted in
a period without tension in the area. However, in October 1999 the Philippines
protested against the shooting at one of itsmilitary aircraft by Vietnamese
soldiers based on Tennet Resf in the Spratly archipelago.” Then in March 2000
the Philippine navy arrested Viethamese fishermen and coastguards of the
Philippines on Fearless Shoal near the southern tip of Palawan.”® In May it was
reported that the Philippineswas closgly monitoring the activities of Viethamese
vessds in the Spratlys.”’

The same year (1999) was also notable for tension between the Philippines and
Malaysia, when the Philippines protested against Malaysia’ s assumption of
control of two features in the Spratlys in June.®® This led to a situation in October
in which Philippine and Malaysian military aircraft “nearly engaged” over the
Malaysian controlled Investigator Shoal in the Spratlys.* On a brighter note
however, thetrilateral dispute between Vietham, Malaysia and Thailand relating
to overlapping claims in the Gulf of Thailand is currently the subject of talks
between the claimants.™

Overall, it can be observed that the Southeast Asian region iswitnessing atrend
towards resolving territorial disputes, albeit that some agreements are temporary
in nature, such as those between Malaysia and Thailand and Malaysiaand
Vietnam. A number of the unresolved disputes are subject to negotiations and in
some cases demarcation processes have been initiated. The preferred approach to
conflict management would seem to be a combination of discussion, consultation
and formal talks. Theterritorial disputes are addressed either asissuesin thar
own right, in bilateral contacts, or are incorporated into wider discussions
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between the countries involved. The frequency of these exchanges depends on a
variety of factorsincluding the perceived urgency of the issues at stake, whichin
turn depends upon poalitical, economic and broader security perspectives.

An interesting development that began in the mid-1990s is the willingness of
some ASEAN members to take their disputes to international arbitration.
Malaysia and Singapore and Malaysiaand Indonesia, have decided to bring their
respective disputes over islands to the International Court of Justice (ICJ) in The
Hague. Malaysia and Singapore agreed on the principle of deferring the case of
Pedra Branca/Pulau Batu Puteh to the ICJin 1994 although the Special
Agreement to initiate thishasyet to be signed and ratified by the two
governments.®* Similarly Indonesia and Malaysiaagreed on the principle of
deferring the issue of Pulau Sipadan and Pulau Ligitan to the ICJin1996. In this
case however, the two countries have proceeded to> jointly notify the |CJ of
their dispute.®® In the meantime the two sides have decided to postpone bilateral
talks on the Sipadan-Ligitan issue and maintain the status quo pending a ruling
from the ICJ.>*

Interestingly enough, the Philippines recently moved to safeguard its claim to
North Borneo (i.e. Sabah) by seeking to intervene in the Indonesia/M alaysia case
before the ICJ. The Philippines explicitly stated that it did not seek to become a
party to the dispute over the two islands when it filed its application for
permission to intervene in the case in March 2001. However, the ICJ decided in
October 2001 not to grant the application.>

Taking territorial disputestothelCJis anove pattern of behaviour in the
management of such disputes among ASEAN members. Such moves can be seen
as positive in situations when the parties to the disputes cannot reach a
compromise. However, the need to turntothe ICJ can also beseen as a
shortcoming of the ASEAN framework for conflict management, or at least an
indication that there is scope for further co-operation between the ASEAN states
in thefidd of conflict management. Before assessing if thisisthe caseit is
necessary to examine this framework and its mechanismsin greater detail.

The ASEAN Declaration (Bangkok Declaration), adopted on 8 August 1967
when the association was established, spelled out the overall goals and aims of
ASEAN® and set the stage for a process aiming at defining the way in which the
Association should function and the mechanisms by which its goals and aims
would be achieved. In the Declaration more attention is devoted to the promotion
of social and economic co-operation among members than to conflict
management. The references to conflict management in the Preamble of the
Declaration are general in character, and in the part relating to aims and
purposes, references to the promotion of “regional peace” are general rather then
specific.”

The evolution that followed during the so-called ‘ formative years' from 1967 to
1976, which led to the signing of the Declaration of ASEAN Concord and the
Treaty of Amity and Co-operation (TAC) (Bali Treaty)> on 24 February 1976,
can be seen as operationalising the overall goals and aims expressed in the
ASEAN Declaration. The Declaration of ASEAN Concord only relates to the
member-states of ASEAN whereas the Bali Treaty was open for accession to
non-members in the Southeast Asian region. The Declaration contains both
general principles relating to the overall goals of the Association and principles
relating to the specific goals of managing disputes and expanding co-operation
among the member-states. One of the overall objectives is the establishment of a
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Zone of Peace, Freedom and Neutrality (ZOPFAN)™ in Southeast Asia
Emphasisis also put on respect for the principles of “ self-determination,
sovereign equality and non-interferencein theinternal affairs of nations.”®
The Bali Treaty provides specific guiddinesfor conflict management particularly
in relation to the peaceful settlement of disputes.®* ® In Chapter |, dealing with
“Purpose and Principles’, Article 2 outlines the fundamental principles which
should guide relations between signatories:

a. Mutual respect for the independence, sovereignty, equality, territorial
integrity and national identity of all nations;

b. Theright of every Sateto lead its national existence free from
external interference, subversion of coercion;

c. Non-interferencein the internal affairs of one another;

d. Settlement of differences or disputes by peaceful means;

e. Renunciation of the threat or use of force;

f. Effective co-operation among themselves.*

These principles include three main factors for managing inter-state relations:
non-interferencein the internal affairs of other countries; peaceful settlement of
disputes; and, overall co-operation.

In Chapter 111, dealing with “ Co-operation”, the areas in which mutual co-
operation can be established and expanded are outlined and the linkages between
co-operation, peaceful relations and non-interference are displayed. The latter is
most evidently shown in Article 12, which states that the signatories.

...intheir efforts to achieve regional prosperity and security, shall
endeavour to cooperatein all fields for the promotion of regional
resilience, based on the principles of self-confidence, self-reliance,
mutual respect, co-operation and solidarity whichwill constitute the
foundGation for a strong and viable community of nations in Southeast
Asia.

In Chapter 1V, devoted to “Pacific Settlement of Disputes”, thefirst Article (13)
outlines the way in which the signatories should behave in situationsin which
thereisarisk that disputes may arise or have arisen. The Article stipulates that
the signatories:

...shall have the determination and good faith to prevent disputes from
arising. In case disputes on matters directly affecting them shall refrain
fromthethreat or use of force and shall at all times settle such disputes
among themselves through friendly negoti ations.®®

Article 14 is devoted to the creation and envisaged role of a High Council made
up of arepresentative at the ministeria -level from each of the signatories and its
role should be to take “ cognizance’ of existing disputes or situation which could
potentially threaten regional “ peace and harmony.” The High Council is
envisaged as a permanent feature.®

Article 15 deals with the Council’ s mediating role which can be assumed in the
event that direct negotiation between the parties to adispute fails to produce a
solution. Mediation in this instance can take the form of recommending
appropriate means of settling a dispute: good offices, mediation, inquiry, or
conciliation. The Council can also “ constitute itself into a committee” of
mediation, inquiry or conciliation.®” While Article 16 implies that only the High
Council can decide to mediatein a dispute if the parties agree to the
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“application” of the provisionsin Articles 14 and 15, some officials and
researchers interpret the article asimplying that the High Council can only
assume therole of mediator in a dispute if the parties involved agree to bringing

it to the Council.® Article 16 also states that signatories who are not parties to
such a dispute can offer assistance to settle it and the parties to the dispute should
be “well disposed towards such offers.”®

Since the establishment of ASEAN the member-states have been building
confidence, familiarity and understanding of each other’s positions on different
issues through a system of informal and formal meetings between the leaders,
ministers and senior officials of the member-states. Achieving a high degree of
interaction, co-operation and understanding between the original member-states
of ASEAN has been a gradual process.

ASEAN is also noted for its consensual decision-making process. Particular
emphasisis put on promoting and achieving regional resilience based on the
internal resilience of each member-state through economic development, which
should result in greater palitical support for governments and lead to enhanced
political stability.

ASEAN's approach to conflict management has primarily taken the form of
conflict avoidance and not allowing existing conflicts to disrupt inter-state
relations. A central dement in this approach is the consultation process called
musyawarah which isinformal in character and aims at settling differences by
preventing them from arising. Musyawar ah also aims to achieve unanimous
decisions, that is, by consensus, a process known as mufakat. This is an important
mechanism in the conflict management process since it ams at preserving

peaceful reations between member-state by such measures as avoiding, defusing
and containing issues which could otherwise lead to open conflict and hostility.”

If the achievement of conflict management among the member -states of
ASEAN"™ is examined from the perspective of the prevention of military
conflicts, the track record of ASEAN isimpressive, since no dispute has led to a
military confrontation between the original member-states since 1967. However,
this does not imply that all the territorial disputes have been resolved or that
disputesin general do not occur. Some territorial disputes have been resolved
while others remain unresolved, but the | atter have been contained and defused
through the various conflict management mechanisms. This despite the fact that
the expansion of ASEAN membership in the 1990s brought additional territorial
disputes into the Association, complicating further the task of their management.

While the majority of ASEAN members display a preference for bilateral talks
and dialogue as a means of settling disputes, in recent years territorial disputes —
between Malaysia and Singapore and Indonesiaand Malaysia, respectively —
have been brought to the ICJ. Thisdisplays awillingness anong some ASEAN
members to seek international arbitration when bilateral efforts to resolve
disputes have proved insufficient to bring about a solution.

But bilateral efforts to manage and settle disputes can be facilitated by the
conflict management mechanisms created by ASEAN and by enhancing their
effectiveness. This relates to ASEAN’s role as facilitator rather then as an active
third-party mediator in the disputes. However, that role is not precluded as long
asit iswithin the limits set by the ASEAN framework for conflict management
and thereis palitical consensus among the parties concerned that ASEAN should
play such arole.
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In this context it is important to assess the possible role that the ASEAN
framework for conflict management could play in the context of territorial
disputes among member-states. The question is how to adjust it to meet the
challenges of disputesin the 21% century? The first step could be to establish the
High Council, a seemingly difficult task to judge from its non-appearance to

date, 25 years after the signing of the Bali Treaty. However, in July 2001 an
important step towards the possible establishment of the High Council was taken
when ASEAN adopted the “ Rules of Procedure of the High Council of the Treaty
of Amity and Cooperation in Southeast Asia.” ™

Thelong period needed in order to reach an agreement on such rules indicates
that the informal and formal political co-operation among the ASEAN-members
could be enhanced in order to remove the lingering fedings of suspicion about
theintentions of fellow member-states. Another factor that has to be taken into
consideration is that a High Council created on the basis of the provisions of the
Bali Treaty could have considerable power through decisions and judgements it
could make relating to the disputes in which the Council decides to mediate, or in
a dispute which might be brought to it by the parties to such disputes, depending
on the interpretations made of the relevant provisions of the Bali Treaty. This
would also imply that bilateral disputes could become multi-lateralised. Making
the High Council a decision making body would increase the degree of
institutionalisation within ASEAN and this would be a step away from the more
informal approach preferred within the Association. The multi-lateralisation
impact of establishing the High Council would not be an attractive scenario for
member-states that are involved in disputes with other ASEAN-members. Or for
states which would fear that the opposing party to adispute has a higher degree
of diplomatic influence or leverage within the ASEAN grouping.

Neverthdess the adoption of the rules of procedure for the High Council does
indicate that ASEAN members are committed to the establishment of the Council
and to strengthening regional conflict management mechanisms.” Furthermore,
by agreeing on the rules of procedure the member-states display an enhanced
levd of trust towards each other or at least adiminishing level of mistrust.

Despiteinitial fears as to the role and powers of the High Council, it is clear from
the wording of the rules of procedure that the Council will act in line with the
existing consensual approach of ASEAN. In Paragraph 2 of Rule 6 it is stipul ated
that: “ The dispute settlement procedure of the High Council shall be invoked only
by a High Contracting Party, which is directly involved in the disputein
guestion.” The pre-eminence of the partiesto a dispute is further reinforced in
Rule 9 which stipulates that: “ Unless written confirmation has been received
fromall parties to the dispute in accordancewith Rule 8, the High Council may
not proceed any further on the matter.” Thereferenceto Rule 8 rdatesto the
principle that the Chairperson of the Council: “shall seek written confirmation
fromall parties to the dispute...that they agree to the application of the High
Council’s procedure as provided for in Article 16 of the Treaty.” Thus, wehavea
situation in which the High Council can only initiate dispute settlement
procedureif all partiesto a dispute agreeto it. Furthermore, at least one party to a
dispute must bring the matter to the High Council. If the parties do not agree the
Council islimited to taking “ cognisance” over a dispute. Another important
aspect of therules of procedure can be found in Part V11, devoted to “ Decision-
Making.” In Rule 19 it is stipulated that: “ All decisions of the High Council shall
be taken by consensus at a duly convened meeting.” Since all the member-states
of ASEAN are entitled to one representative in the High no decisions can be

made against the will of any party to adispute. ™
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By adopting such rules ASEAN has mitigated earlier fears with regard to the
potentially considerable powers of the High Council and about the possible
negative impact of the multi-laterisation of a dispute. De facto all partiesto a
dispute have to agree that the High Council can initiate dispute settlement
procedures and they then have to give their approval if any decision isto be
taken. In short the High Council cannot be used against an ASEAN member-state
unless it consents to it.

Through the adoption of these rules of procedure ASEAN has brought about
conditions conducive to the establishment and activation of the High Council. A
Council to which the member-states could turn for assistance in resolving
territorial disputes if negotiations between the parties to the disputes fail. Such a
High Council, if established, may be an attractive alternative to the |CJ, although
the latter is available as aresort if bilateral and regional effortsfail.

Since the early 1990s ASEAN has sought to pursue a proactive role in response
to developments in the South China Sea.” It has done so through statements on
developments in the area; dialogue with China; and, through the ASEAN
Regional Forum (ARF) which held its first working meeting in 1994.

Among the statements the most important is the“ ASEAN Declaration on the
South China Sea” of 1992 which placed emphasis on the necessity to resolve
disputes by peaceful means without resort to the use of force. It further urged all
parties concerned to exercise restraint in order to create a positive climate for the
eventual resolution of all disputes in the area.”

The ASEAN-China dialogue relates to the overall relationship between the
Association and China, both the political and economic dimensions. The two
sides have agreed to bring the developments in the South China Sea on to the
agenda of the dialogue process. It should be noted however, that the Spratly issue
as such isnot discussed in the dialogue processes, instead the r eferences,
statements and declarations relate to the situation in the South China Sea. The
reason for thisis China’s expressed preference to handle the Spratly dispute
bilaterally with each of the other claimants, although it is amenable to
multilateral discussions on the overall situation in the South China Sea and ways
in which the stability in the area can be maintained.” Furthermore, as the driving
force behind and within the ARF, ASEAN has sought to bring the South China
Sea developments on to the agenda and eventually succeeded in this after China
withdrew its earlier opposition to discussions on the South China Sea in the
multilateral setting of the ARF.

Therolethat ASEAN can play in relation to the Spratly conflict situationis a
rather complex one since four of its member-states have sovereignty claimsto all
or parts of the Spratly archipelago. Therefore ASEAN cannot play the role of
third-party mediator between China and the other claimants. Of particular interest
is the way in which the situation in the South China Sea has been brought on to
the agenda in the context of the ASEAN-China dialogue. One core issueisthe
search for a mutually agreeable ‘ code of conduct’ for the South China Sea. The
difficulties of reaching an understanding and an agreement on the content and
scope of such a code has focused on how to reconcile an ASEAN proposal and a
Chinese proposal.”™ ™

In order to formulate an ASEAN policy towards the South China Sea the views
and interest of the five member-states with territorial claimsin the South China
Sea have to be reconciled, as well as those of the member-states with no claims
there. Another rdevant dimension ishow the member -states perceive China and
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its potential threat to theregion. This isexemplified by the fac t that Myanmar
and Thailand have good and close rdations with China — extending to the
military fidd — and no territorial disputes, whereas Vietnam together with Brune
Darussalam, Indonesia, Malaysia and the Philippines haveterritoria disputes
with China in the South China Sea. Different perceptions complicate the process
of formulating a clear-cut ASEAN poalicy towards China on the South China Sea.
This also affects the formulation of a common ASEAN policy on other issues
such as the benefits of economic co-operation and the merits of the palicy of
‘constructive engagement’ towards China.

In the current circumstances of the Spratly conflict situation, the multilateral
dialogue processes initiated by ASEAN do positively contribute to enhanced
confidence building and to a better understanding among the claimants to the
Spratly archipelago about the position and attitude of each other. This creates
better conditions for efficient conflict management and eventually for a possible
formal resolution to the conflict.

The Spratly conflict and the overall situation in the South China Sea are
challengesto ASEAN both internally and to its foreign relations. It’s latitude for
action is constrained by the fact that ASEAN isnot intended to formally act as a
third-part mediator in disputes involving its member-states unless it is ascribed to
or asked to do so by the member-states. Instead the Association is intended to
serve as a vehicle to promote better relations among its members, by creating
conditions conducive to increased interaction and co-operation. Another role that
ASEAN can play is through the formulation and adoption of mechanisms which
can be utilised by the member-states to manage their disputes, and the
establishment of principles for interaction among member-states, as has been
done through the Declaration of ASEAN Concord and the Bali Treaty.

Thusin order to achieve peace and stability in Southeast Asia the member-states
of ASEAN must act in such away asto peacefully manage existing and potential
disputes, including territorial disputesin the South China Sea. Failurein this area
should be attributed to the states involved in the disputes and not to the
Association as such, ASEAN can urge itsmember -states to seek peaceful
solutions but cannot force them nor directly intervene unless invited.

The ASEAN approach to conflict management through the negotiation and
decision-making processes as well as the mechanisms and provisions provided
by the Declaration of ASEAN Concord and the Bali Treaty testify to the
importance placed by member-states on the need to manage inter-state disputes
through peaceful means. Resolving such disputes is a high priority issue for the
Association. However, achieving formal resolution of inter-state disputes within
ASEAN should not be carried out in such away asto disrupt therelations
between the parties to the disputes. Thisimplies that conflict resolution is both
desirable and a goal for the ASEAN members-states, but not at the expense of
maintaining stable inter-state relations within the Association.

The adoption of the rules of procedure of the High Council by ASEAN opens the
way for the possible establishment of the Council. If it is established it could lead
to a situation in which the ASEAN members-states with claimsin the South

China Sea will bring their territorial disputes with other membersto it.
Furthermore, disputes involving Southeast Asian countries and China might be
brought to the High Council, dthough thiswould require not only a political
willingness on the part of all parties to a dispute to do so, but also that China
accedes to the Bali Treaty. Infact ASEAN called on “ extra-regional states* to
accede to the Bali Treaty in connection with the 34™ AMM in Hanoi in July
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2001.% This may become areality in the case of China, but in the current
situation it is highly unlikely that China would agree to bring its territorial
disputes with ASEAN member-states to the High Council.

The on-going multilateral discussions including ASEAN and Chinarelating to
the situation in South China Sea do provide a boost for confidence building
measures and avenues for the parties to the conflicts to get together and discuss
the situation. They aim at defusing tension and promoting the use of peaceful
means to handle the situation and the respect of the status quo. From ASEAN's
perspective the aim of its policy towards the South China Sea is to promote
confidence building and contribute to the non-escalation of the conflict
situations.

One of the major problems from an ASEAN perspective is how to respond to the
periods of tension between ASEAN-members and China in the South China Sea.
Chinese actions leading to tension raise fears in the region about its long-term
ambitions in the South China Sea. They also raise questions about China's
commitment to handling these disputes through peaceful means. Complicating
matters further, from the ASEAN perspective, is the inconsistent Chinese policy
with regard to the territorial disputesin the South China Sea. China's stated
commitment is to solve these disputes by peaceful means: to shelve the disputes
and move ahead with joint development and/or exploration while at the same
time resorting to actions aiming at expanding the area under Chinese control. On
the other hand the Chinese policy of engaging in oil exploration in disputed areas
and its legidation affecting such areas seem at oddswith this stated am. The
1990s were marked by a number of such actions by Chinaiin rdation to Vietnam
and g\e Philippines, which resulted in periods of tension in the South China

Sea.

In such situations ASEAN solidarity calls for members to support the so-called
‘front-line stat€’, but at the same time they do not want to jeopardisetheir overall
relationships with China, which are of great importance to them both
economically and geo-strategically. This dilemma a so affects the response and
policy of the Association as a whole in such situations.

In short the latitude for ASEAN to act effectively in response to developmentsin
the South China Sea is limited both by intra-organisational factors and by
China’s palicies and actions in the area. The former can best be understood by
the fact that five member -states have sovereignty claimsin the South China Sea,
and that their interests must be taken into consideration when the Association
responds to developments in the South China Sea. Furthermore, in order to
formulate a common policy there is a need to reconcile the views and interests of
all ten member-states with diverging rdationships and perceptions of China. As
for the external relation dimension, ASEAN’stask is hardly facilitated by
China’ s inconsistent behaviour and the Chinese actions causing tension in the
South China Sea.

* The author acknowledges economic support from the Sasakawa Young
Leaders Fellowship Fund, the Swedish Foundation for Internationa
Cooperation in Research and Higher Education (STINT) and the Wenner-Gren
Foundations and the Helge Axelson Johnson Foundation and STINT. The
author also wishes to thank David Hughes for his comments on draft versions
of parts of this study.
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Code of Conduct on the South China Sea’ held in Hua Hin, Thailand on 15
March 2000, in connection with the 6" ASEAN-China Senior Officials
Consultations held in Kuching, Malaysia on 25-26 April 2000; at the 2™
meeting of the joint working group on the regiona code of conduct held in
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Dan (http://www.nhandan.org.vn/). It is highly likely that further discussions
have been held in connection with meetings between Senior Officials from
China and ASEAN in 2001 but this has not been publicised. In this context it
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